Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

1993

Stephen E. Hausknect v. Kennecott Corporation
and Industrial Commission of Utah : Reply Brief
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
James M. Elegante, Barbara K. Polich; Parsons, Behle & Latimer; Thomas C. Sturdy, Sharon J. Eblen,
Alan K. Flake; Industrial Commission of Utah; attorneys for respondent.
Erik Strindberg, Martha S. Stonebrook; Cohne, Rappaport & Segal; attorney for petitioner.
Recommended Citation
Reply Brief, Hausknect v. Kennecott, No. 930738 (Utah Court of Appeals, 1993).
https://digitalcommons.law.byu.edu/byu_ca1/5648

This Reply Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN^Hffi IITAH STATE COURT OF APPEALS
STEPHEN E. HAUSKNECT,

PETITIONER'S REPLY BRIEF

Petitioner,
vs.

Case No. 930768-CA

KENNECOTT CORPORATION and
INDUSTRIAL COMMISSION OF
UTAH,
Respondents.

ARGUMENT PRIORITY
CLASSIFICATION: Rule 29(b)(7)

PETITION FOR REVIEW OF ORDER GRANTING MOTION
FOR REVIEW AND ORDER OF CLARIFICATION ISSUED
BY INDUSTRIAL COMMISSION OF UTAH.
James M. Elegante
Barbara K. Polich

PARSONS, BEHLE & LATIMER
201 South Main Street
Suite 1800
Salt Lake City, Utah 84147-0898
Telephone: (801) 532-1234
Attorney for Defendant/Respondent
Thomas C. Sturdy
Sharon J. Eblen
Alan K. Flake
INDUSTRIAL COMMISSION OF UTAH
Heber M. Wells Building
160 East 300 South
Salt Lake City, Utah 84111-6600
Attorney For Respondent

Erik Stnndberg (4154)
Martha S. Stonebrook (5149)
COHNE, RAPPAPORT & SEGAL
525 East 100 South, Suite 500
P.O. Box 11898
Salt Lake City, Utah 84147-0008
Telephone: (801) 532-2666
Attorney for Plaintiff/Petitioner

FILED
Utah Court of

tape*

JUNQ9 8 9 *

IN THE UTAH STATE COURT OF APPEALS
STEPHEN E. HAUSKNECT,

PETITIONER'S REPLY BRIEF

Petitioner,
vs.
Case No. 930768-CA
KENNECOTT CORPORATION and
INDUSTRIAL COMMISSION OF
UTAH,
Respondents.

ARGUMENT PRIORITY
CLASSIFICATION: Rule 29(b)(7)

PETITION FOR REVIEW OF ORDER GRANTING MOTION
FOR REVIEW AND ORDER OF CLARIFICATION ISSUED
BY INDUSTRIAL COMMISSION OF UTAH.
James M. Elegante
Barbara K. Polich

PARSONS, BEHLE & LATIMER
201 South Main Street
Suite 1800
Salt Lake City, Utah 84147-0898
Telephone: (801) 532-1234
Attorney for Defendant/Respondent
Thomas C. Sturdy
Sharon J. Eblen
Alan K. Flake
INDUSTRIAL COMMISSION OF UTAH
Heber M. Wells Building
160 East 300 South
Salt Lake City, Utah 84111-6600
Attorney For Respondent

Erik Strindberg (4154)
Martha S. Stonebrook (5149)
COHNE, RAPPAPORT & SEGAL
525 East 100 South, Suite 500
P.O. Box 11898
Salt Lake City, Utah 84147-0008
Telephone: (801) 532-2666
Attorney for Plaintiff/Petitioner

TABLE OF CONTENTS

DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES AND RULES

1

ARGUMENT

1

I. PETITIONER'S PETITION FOR REVIEW WAS TIMELY FILED
AND THIS COURT HAS JURISDICTION OF THE APPEAL
H. BECAUSE THE INDUSTRIAL COMMISSION'S DENIAL
OF HEARING CONSTITUTES THE VIOLATION OF PETITIONER'S
DUE PROCESS RIGHTS, THAT ISSUE IS PROPERLY RAISED
ON APPEAL
CONCLUSION

1-3

4
5

i

TABLE OF AUTHORITIES
a)

CASES;

Prowswood. Inc. v. Mountain Fuel Supply. 676 P.2d 952 (Utah 1984)

b)

2, 3

RULES:

Utah Rule of Civil Procedure 73(a)

2, 3

Rule 3(a) of the Utah Rules of Appellate Procedure

2, 3

Rule 14 of the Utah Rules of Appellate Procedure

c)

3

ACTS:

Utah Administrative Procedure Act, §63-46b-8

ii

5

DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES AND RULES
Petitioner has attached to this Brief as Exhibit "A" copies of all provisions,
statutes and rules cited herein rather than quoting verbatim each authority cited in the text of this
Brief.

ARGUMENT
I.
PETITIONER'S PETITION FOR REVIEW WAS TIMELY FILED
AND TfflS COURT HAS JURISDICTION OF THE APPEAL.
On December 6, 1993, Petitioner filed a document encaptioned "Appellant's
Brief", the cover page of which indicated that the document was an "Appeal From Order
Granting Motion for Review and Order of Clarification Issued By Industrial Commission of
Utah." Petitioner has previously explained the circumstances surrounding that December 6,
1993 filing in its Memorandum in Opposition to Summary Disposition filed with this Court on
January 27,1994. (Petitioner's Memorandum in Opposition to Summary Disposition is attached
hereto as Exhibit "B" and is incorporated herein by reference).

On December 9, 1993,

Petitioner filed a Motion to Rename Documents filed December 6, 1993 and immediately paid
the $80.00 filing fee. (A copy of the Motion to Rename the Documents is attached hereto as
Exhibit "C"). Petitioner's Motion to Rename the Document encaptioned "Appellant's Brief" to
"Petition For Review" was granted by this Court on January 13, 1994. (A copy of the Order
is attached hereto as Exhibit "D").
On January 24, 1994, counsel for Respondent requested that the Court "reissue
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its order notating the actual filing date of December 9, 1993, so that the record remains
correct f\ (A copy of the January 24, 1994 letter to Mary T. Noonan from James M. Elegante
is attached hereto as Exhibit "E"). By Order filed February 3, 1994, this Court denied
Respondent's request, stating:
This court's docket reflects that "Appellant's Brief" was lodged
on December 6,1993, and later renamed "Petition for Review".
Because the Docket indicates that the Petition for Review was
filed on December 6, 1993, the motion to amend this court's
January 13, 1994, Order is denied.
(A copy of the Order filed February 3, 1994 is attached hereto as Exhibit "F").
On January 14, 1994, this Court filed and sent notice that this case was being
considered for summary disposition on the grounds that the filing fee was not paid within thirty
(30) days after the date of the written decision to be reviewed. (A copy of the notice is attached
hereto as Exhibit "G"). The Court directed the parties to file a Memorandum explaining why
the Petition should or should not be dismissed for failure to file the filing fee within the thirty
(30) day period. In its Notice, the Court favorably cited the case of Prowswood. Inc. v.
Mountain Fuel Supply, 676 P.2d 952 (Utah 1984).
On January 7, 1994, Petitioner filed its Memorandum in Opposition to Summary
Disposition. (See Memorandum attached hereto as Exhibit "B"). In his Memorandum, which
is incorporated herein by reference, Petitioner argued that while the Utah Supreme Court, in
Prowswood. determined that both the filing of the appeal and the payment of fees were
jurisdictional, the court's ruling was based on its analysis of former Utah Rule of Civil
Procedure 73(a) which was in effect at that time, but has since been repealed.
Rule 73(a) was replaced with Rule 3(a) of the Utah Rules of Appellate Procedure.
-2-

Rule 3(a) is significantly different from Rule 73(a). Absent from Rule 3(a) is the conjunctive
language from Rule 73(a) dealing with the payment of fees which the Prowswood court found
controlling.

(See Memorandum, Exhibit "B", pp. 4-6).

Petitioner also cited numerous

authorities, including the United States Supreme Court, which holds that the payment of a filing
fee is not jurisdictional. (See Memorandum, Exhibit "B", pp. 6-7).
While recognizing that the instant appeal is filed pursuant to Rule 14 of the Utah
Rules of Appellate Procedure rather than Rule 3, Petitioner argued that the same reasoning
concerning the requirement of payment of the fee under a Rule 3 analysis should apply since
Rule 14, like Rule 3, lacks the conjunctive language contained in former Rule 73(a) requiring
the filing of both the Notice of Appeal and the Docketing Fee. (See Memorandum, Exhibit "B",
pp. 7-8).
On January 28, 1994, this Court filed an Order denying its own Motion for
Summary Disposition. (A copy of the Order is attached hereto as Exhibit "H"). In that Order,
the Court required that "Petitioner's Docketing Statement shall be filed on or before February
21, 1994". (See Order, Exhibit "D"). On February 17, 1994, several days prior to the Court
Order filing date, Petitioner filed the Docketing Statement. (A certified copy of the Docketing
Statement is attached hereto as "I").
For reasons set forth herein and in Petitioner's Memorandum in Opposition to
Summary Disposition, Petitioner respectfully submits that this Appeal was timely filed and that
the Court has jurisdiction over this Appeal.
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n.
BECAUSE THE INDUSTRIAL COMMISSION'S DENIAL
OF HEARING CONSTITUTES THE VIOLATION OF
PETITIONER'S DUE PROCESS RIGHTS,
THAT ISSUE IS PROPERLY RAISED ON APPEAL.
Respondent contends that Petitioner did not timely raise the issue that failure to
allow an evidentiary hearing violates his due process rights. Since it was the Commission's
reversal of the administrative law judge's grant of an evidentiary hearing which violated
Petitioner's due process rights, this Appeal is the first opportunity Petitioner has had to raise that
distinct issue.
In requesting the hearing, Utah Administrative Code, R560-1-4A4 is quite lenient
in prescribing when an evidentiary hearing is necessary. The administrative rule requires that
a request must state why the hearing is necessary. Petitioner set forth those reasons in his
Notice of Evidentiary Hearing.

(Notice of Evidentiary Hearing attached as Exhibit ffE,f to

Petitioner's Brief). Timothy C. Allen, presiding Administrative Law Judge apparently felt that
Petitioner had made the requisite showing when he issued an Order Granting Formal
Proceedings. (Order Granting Formal Proceeding, attached as Exhibit "F" to Petitioner's Brief).
It was only after the Industrial Commission wrested Petitioner's hearing from him
and reversed Judge Allen's Order that Petitioner's due process rights were violated.

The

arbitrary reversal of Judge Allen's grant of a formal hearing is what precipitated this Appeal.
The fact that the Commission's actions constitute a violation of Petitioner's due process is one
of the primary reasons Petitioner feels that this Court's review is necessary.
Until this Petition for Review, Petitioner had no opportunity to raise the violation
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of due process issue. As such, the issue is appropriately before the Court.

CONCLUSION
For the reasons set forth herein, Petitioner's Brief was timely filed. Additionally,
the issue of whether the Commission's reversal of Judge Allen's grant of a hearing violates
Petitioner's right to due process is an issue properly before this Court.
As set forth in Petitioner's Brief, Petitioner also respectfully requests that this
Court overturn the Commission's decision and order that Petitioner be entitled to a formal
evidentiary hearing which comports with the requisites of the Utah Administrative Procedure
Act, §63-46b-8, to review de novo the determination and Order of the Utah Anti-Discrimination
Division.
DATED this /

day of June, 1994.
COHNE, RAPPAPORT & SEGAL

Erik Strindberg
Martha S. Stonebrook
Attorneys for Petitioner
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EXHIBIT "A"

.cultural purposes they intended to use land
when in fact the land was undeveloped
ebrush ground at the time a supersedeas
d was filed, was akin to a claim made for loss
>rosp6Ctive profits which were too uncertain
1 speculative to form a basis for recovers
ikms v Morgan, 123 Utah 480, 260 P.2d 532
53».
V. APPEAL FROM CITY OR
JUSTICE COURT
rjiing of notice and payment of fees only
juirements for appeal. The filing of a
rice of the appeal and the payment of the fees
>refor within the time allowed are the only
juirements necessary for a district court to
ve jurisdiction over an appeal from a city
art. Bish's Sheet Metal Co. v. Luras, 11 Utah
357,359 P.2d21 (1961).
payment of fees jurisdictional. The
vment of the fees for docketing an appeal
>m a city to a district court is jurisdictional,
arsh v. Utah Homes, Inc.t 17 Utah 2d 248,408
2d 906<1965).
Subdivision (h) applies to appeals from
nail claims courts, as in other city courts,
id the time for appeal from that court comences from notice of judgment to the debtor,
ume v. Small Claims Court, 590 P.2d 309
,'tah 1979).

--Party in default entitled to notice of entry
of judgment. Despite U.RCP 55(a)(2) and
5(a),* which provide that no service or notice
need be served on a party in default, subdivision (h) requires that notice of entry of ajud^ment be served on a part> in default to
commence the one-month period in which an
appeal must be filed Buckner v Main Realty &
Ins. Co., 4 Utah 2d 124. 288 P 2d 786 (1955).
Mailing copy of judgment day before
entry sufficient notice of its entry. Copy of
signed judgment which plaintiff mailed to
defendant the day before it was entered constituted "notice of entry of judgment" as required
under subdivision (h). Marsh v. Utah Homes,
Inc., 17 Utah 2d 248, 408 P.2d 906 (1965).
But such irregularity is grounds for
dismissing appeal. Since a notice of appeal to
the district court was filed after the entry of the
judgment in the city court, the fact that service
of the ^notice of appeal was made before the
entry ^of judgment did not affect the jurisdiction
of the district court to try the case, but merely
subjected the appealing party to a dismissal of
the appeal or other action in the discretion of
the court. Bish's Sheet Metal Co. v. Luras, 11
Utah 2d 357, 359 P.2d 21 (1961).

Uile 73A. Docketing Statement.
(a) Within 15 days after the notice of appeal, or petition for review is filed,
he appellant, or the petitioner, shall file a docketing statement with the Clerk
f the Supreme Court. Six [6] copies shall be filed, together with proof of service
n parties entitled to be served.
(b) The docketing statement is not a brief and should not contain arguments
n procedural motions. It is to be used by the court in classifying cases, making
ummary disposition, and making calendar assignments.
(c) The docketing statement shall contain the following information in the
>rder set forth below:
(1) The authority believed to .contest unsdiction on this court to hear the
appeal or, petition for review, orin the cases of an interlocutory appeal, the
date of the court order allowing the appeal and the issues which may be
appealed pursuant to the granting of an interlocutory appeal. In
multi-party or multi-issue cases, particular attention should be paid to
Rule 54(b), Utah Rules of Civil Procedure;
(2) A concise statement of the nature of the proceeding, e.g., this appeal
is from a final order of the district court or this petition is for review of an
order of an administrative agency;
(3) The date of the judgment or order sought to be reviewed; the date of
any order respecting a motion pursuant to Rules 50(b), 52(b), or 59, Utah
Rules of Civil Procedure; and the date the notice of appeal or petition for
review was filed;
171

hrhihit

Rule 73B

UTAH RULES OF CIVIL PROCEDURE

Rule 73B

(4) A concise statement of facts material to a consideration of the questions presented;
(5) The issues presented by the appeal, expressed in terms and circumstances of the case but without unnecessary detail. The questions should
not be repetitious. General conclusory statements such as "the judgment
of the trial court is not supported by the law or facts" are not acceptable;
(6) Any statute, rule, or cases believed to be determinative of the respective issues stated;
(7) A reference to all related or prior appeals in this case. If the reference
is to a prior appeal, the appropriate citation should be given.
(d) Attached to each copy of the docketing statement shall be a copy of the
following:
(1) The judgment or order sought to be reviewed;
(2) Any opinion or findings;
(3) The notice of appeal.
(e) Docketing statements which fail to comply with this rule will not be
accepted. Failure to comply may result in dismissal of the appeal or petition.

Rule 73B. Motions for Summary Disposition.
(a) Within ten days after the docketing statement is filed, a party may move:
(1) To dismiss the appeal on the basis that the appeal is not within the
jurisdiction of the court; or
(2) To affirm the order or judgment appealed from on the basis that the
grounds of appeal are so unsubstantial as not to merit further proceedings
and consideration by the court; or
(3) To reverse the order or judgment appealed from on the basis that
manifest error is present.
(b) An original and ten [10] copies of a motion made pursuant to this rule
shall be filed with the Clerk of the Supreme Court, together with proof of
service showing the names and addresses of persons or entities served. The
motion shall be in the form prescribed by Rule 7(b), Utah Rules of Civil Procedure.
(c) The party moved against shall have ten [10] days from the receipt of
service of such a motion in which to serve and file an original and ten [10]
copies of a response thereto, tojgether with proof of service.
(d) Upon the filing of a response or the expiration of time therefor, the
motion shall be submitted to the court for consideration and an appropriate
order. The time for taking other steps in the appellate procedure is suspended
pending disposition of a motion to affirm or reverse or dismiss.
(e) The court, upon its own motion, and on such notice as it directs, may
dismiss the appeal if the court lacks jurisdiction; or may summarily affirm the
judgment, or order appealed from, if it plainly appears that the appeal presents
no substantial question or mav summarilv reversp in P^QPQ nfmanif^f ^^^*

particular case and may order proceedings in that
case in accordance with its direction.
TITLE II. APPEALS FROM JUDGMENTS
AND ORDERS OF
TRIAL COURTS.
Rule 3. Appeal as of right: how taken.
(a) Filing appeal from final orders and judgments. An appeal may be taken from a district, juvenile, or circuit court to the appellate court with jurisdiction over the appeal from all final orders and judgments, except as otherwise provided by law, by filing
a notice of appeal with the clerk of the trial court
within the time allowed by Rule 4. Failure of an appellant to take any step other than the timely filing
of a notice of appeal does not affect the validity of the
appeal, but is ground only for such action as the appellate court deems appropriate, which may include
dismissal of the appeal or other sanctions short of
dismissal, as well as the award of attorney fees.
(b) Joint or consolidated appeals. If two or more
parties are entitled to appeal from a judgment or order and their interests are such as to make joinder
practicable, they .may file a joint notice of appeal or
may join in an appeal of another party after filing
separate timely notices of appeal. Joint appeals may
proceed as a single appeal with a single appellant.
Individual appeals may be consolidated by order of
the appellate court upon its own motion or upon motion of a party, or by stipulation of the parties to the
separate appeals.
(c) Designation of parties. The party taking the
appeal shall be known as the appellant and the adverse party as the appellee. The title of the action or
proceeding shall not be changed in consequence of the
appeal, except where otherwise directed by the appellate court. In original proceedings in the appellate
court, the party making the original application shall
be known as the petitioner and any other party as the
respondent.
(d) Content of notice of appeal. The notice of appeal shall specify the party or parties taking the appeal; shall designate the judgment or order, or part
thereof, appealed from; shall designate the court from
which the appeal is taken; and shall designate the
court to which the appeal is taken.
(e) Service of notice of appeal. The party taking
the appeal shall give notice of the filing of a notice of
appeal by serving personally or mailing a copy
thereof to counsel of record of each party to the judgment or order; or, if the party is not represented by
counsel, then on the party at the party's last known
address.
(f) Filing and docketing fees in civil appeals.
At the time-of filing any notice of separate, joint, or
cross appeal in a civil case, the party taking the appeal shall pay to the clerk of the trial court such filing
fees as are established by law, and also the fee for
docketing the appeal in the appellate court. The clerk
of the trial court shall not accept a notice of appeal
unless the filing and docketing fees are paid.
(g) Docketing of appeal. Upon the filing of the
notice of appeal and payment of the required fees, the
clerk of the trial court shall immediately transmit
one copy of the notice of appeal, showing the date of
its filing, the docketing fee, and a copy of the bond
required by Rule 6 or a certification by the clerk that
the bond has been filed, to the clerk of the appellate
court. Upon receipt of the copy of the notice of appeal
and the docketing fee, the clerk of the appellate court
shall enter the appeal upon the docket. An appeal

shall be docketed under the title given to the action
in the trial court, with the appellant identified as
such, but if the title does not contain the name of the
appellant, such name shall be added to the title
(Amended effective October 1, 1992.)
Rule 4. Appeal as of right* when taken.
(a) Appeal from final judgment and order. In a
case in which an appeal is permitted as a matter of
right from the trial court to the appellate court, the
notice of appeal required by Rule 3 shall be filed with
the clerk of the trial court within 30 days after the
date of entry of the judgment or order appealed from.
However, when a judgment or order is entered in a
statutory forcible entry or unlawful detainer action,
the notice of appeal required by Rule 3 shall be filed
with the clerk of the trial court within 10 days after
the date of entry of the judgment or order appealed
from.
(b) Motions post judgment or order. If a timely
motion under the Utah Rules of Civil Procedure is
filed in the trial court by any party (1) for judgment
under Rule 50(b); (2) under Rule 52(b) to amend or
make additional findings of fact, whether or not an
alteration of the judgment would be required if the
motion is granted; (3) under Rule 59 to alter or
amend the judgment; or* (4) under Rule 59 for a new
trial, the time for appeal for all parties shall run from
the entry of the order denying a new trial or granting
or denying any other such motion. Similarly, if a
timely motion under the Utah Rules of Criminal Procedure is filed in the trial court by any party (1) under Rule 24 for a new trial; or (2) under Rule 26 for an
order, after judgment, affecting the substantial rights
of a defendant, the time for appeal for ail parties shall
run from the entry of the order denying a new trial or
granting or denying any other such, motion. A notice
of appeal filed before the disposition of any of the
above motions shall have no effect. A new notice of
appeal must be filed within the prescribed time measured from the entry of the order of the trial court
disposing of the motion as provided above.
(c) Filing prior to entry of judgment or order.
Except as provided in paragraph (b) of this rule, a
notice of appeal filed after the announcement of a
decision, judgment, or order but before ,the entry of
the judgment or order of the trial court shall be
treated as filed after such entry and on the day
thereof.
(d) Additional or cross-appeal. If a timely notice
of appeal is filed by a party, any other party may file
a notice of appeal within 14 days after the date on
which the first notice of appeal was filed, or within
the time otherwise prescribed by paragraph (a) of this
rule, whichever period last expires.
(e) Extension of time to appeal. The trial court,
upon a showing of excusable neglect or good cause,
may extend the time for filing a notice of appeal upon
motion filed not later than 30 days after the expiration of the time prescribed by paragraph (a) of this
rule. A motion filed before expiration of the prescribed time may be ex parte unless the trial court
otherwise requires. Notice of a motion filed after expiration of the prescribed time shall be given to the
other parties in accordance with the rules of practice
of the trial court. No extension shall exceed 30 days
past the prescribed time or 10 days from the date of
entry of the order granting the motion, whichever
occurs later.

pursuant to Rule 1Kb) to the clerk of the appellate court. If there is no transcript requested,
the clerk of the trial court shall transmit the
index of the record to the clerk of the appellate
court within 20 days, but not sooner than 14
days, after the filing of the notice of appeal.
(B) Transmit record. Within 20 days from
the date of receipt of the notice of appellant
pursuant to Rule 11(d)(2)(A) or within 20 days
of receipt of the designations from all parties to
the appeal pursuant to Rule 11(d)(2)(B), the
clerk of the trial court shall transmit to the
clerk of the appellate court the papers, transcript and exhibits in the appeal.
(3) Duty of clerk in agency cases.
(A) Transmit index. When the transcript is
completed pursuant to paragraph (a) above,
the clerk shall immediately transmit a certified copy of the index prepared pursuant to
Rule 1Kb) to the clerk of the appellate court. If
there is no transcript requested, the clerk shall
transmit the index of the record to the clerk of
the appellate court within 20 days, but not
sooner than 14 days, after the filing of the petition for review.
(B) Transmit record. The agency shall not
transmit the record to the appellate court until
after preparation of briefs. Within 20 days
from the date of receipt of the designations
from all parties to the appeal pursuant to Rule
11(d)(3), the clerk shall transmit to the clerk of
the appellate court the papers, transcript and
exhibits in the appeal.
(4) Transmission of exhibits. Documents of
unusual bulk or weight, and physical exhibits
other than documents shall not be transmitted by
the clerk of the trial court unless directed to do so
by a party or by the clerk of the appellate court.
A party must make advance arrangements with
the clerks for the transportation and receipt of
exhibits of unusual bulk or weight.
, (c) Retention of the record in the trial c o u r t If
the record or any part of it is required in the trial
court beyond the time set forth in paragraph (b) of
this rule, the trial court on its own motion or after
motion of a party may order the clerk of the trial
court to retain the record or parts thereof subject to
the request of the appellate court. The clerk of the
trial court shall transmit a copy of the order and of
the index and the portion of the record not retained
by the trial court to the clerk of the appellate court,
(d) Record for preliminary hearing in appellate c o u r t If prior to the time the record is transmitted the record is required in the appellate court, the
clerk of the trial court at the request of any party or
of the appellate court shall transmit to the appellate
court such parts of the original record as designated.
(Amended effective October 1, 1992.)
Rule 13. Notice of filing by clerk.
Upon receipt of the index transmitted by the clerk
of the trial court pursuant to Rule 12(b) or Rule 11(f),
the clerk of the appellate court shall file the index
and shall immediately give notice to all parties of the
date on which it was filed and the date on which the
appellant's brief is due pursuant to Rule 26.
(Amended effective October 1, 1992.)

TITLE III. REVIEW AND ENFORCEMENT
OF ORDERS OF ADMINISTRATIVE
AGENCIES, COMMISSIONS,
AND COMMITTEES.
Rule 14. Review of administrative orders: how
obtained; intervention.
(a) Petition for review of order; joint petition.
When judicial review by the Supreme Court or the
Court of Appeals is provided by statute of an order or
decision of an administrative agency, board, commission, committee, or officer (hereinafter the term
"agency" shall include agency, board, commission,
committee, or officer), a petition for review shall be
filed with the clerk of the appellate court within the
time prescribed by statute, or if there is no time prescribed, then within 30 days after the date of the
written decision or order. The term "petition for review" includes a petition to enjoin, set aside, suspend,
modify, or otherwise review a notice of appeal or a
writ of certiorari. The petition shall specify the parties seeking review and shall designate the respondents) and the order or decision, or part thereof, to be
reviewed. In each case, the agency shall be named
respondent. The State of Utah shall be deemed a respondent if so required by statute, even though not so
designated in the petition. If two or more persons are
entitled to petition for review of the same order and
their interests are such as to make joinder practicable, they may file a joint petition for review and may
thereafter proceed as a single petitioner.
(b) Statutory and docketing fees. At the time of
filing any petition for review, the party obtaining the
review shall pay to the clerk of the appellate court
such filing fees as are established by law, and also the
fee for docketing the appeal. The clerk shall not accept a petition for review unless the filing and docketing fees are paid.
(c) Service of petition. A copy of the petition for
review shall be served by the petitioner on the named
respondent(s), upon all other parties to the proceeding before the agency, and upon the Attorney General
of Utah, if the state is a party, in the manner prescribed by Rule 3(e). The petitioner, at the time of
filing the petition for review, shall also file with the
clerk of the appellate court a certificate reflecting service upon all parties to the agency proceeding who
have been served.
(d) Intervention. Any person who seeks to intervene in a proceeding under this rule shall serve upon
ail parties to the proceeding and upon all parties who
participated before the agency, and file with the clerk
of the appellate court a motion for leave to intervene.
The motion shall contain a concise statement of the
interest of the moving party and the grounds upon
which intervention is sought. A motion for leave to
intervene shall be filed within 40 days of the date on
which the petition for review is filed.
Rules 15, 16. Reserved.
Rule 17. Stay pending review.
Application for a stay of a decision or order of an
agency pending direct review in the appellate court
shall ordinarily be made in the first instance to the
agency if the agency is authorized by law to grant a
stay. If a motion for such relief is made to the appellate court, the motion shall show that application to
the agency for the relief sought is not practicable, or
that application has been made to the agency and
denied, with the reasons given by it for denial. The
motion shall also show the reasons for the relief requested and the facts relied upon, and if the facts are

mal adjudicative proceedings, the agency shall, by
rule, prescribe procedures for informal adjudicative
proceedings that include the following:
(a) Unless the agency by rule provides for and
requires a response, no answer or other pleading
responsive to the allegations contained in the notice of agency action or the request for agency
action need be filed.
(b) The agency shall hold a hearing if a hearing is required by statute or rule, or if a hearing
is permitted by rule and is requested by a party
within the time prescribed by rule.
(c) In any hearing, the parties named in the
notice of agency action or in the request for
agency action shall be permitted to testify,
present evidence, and comment on the issues.
(d) Hearings will be held only after timely notice to all parties.
(e) Discovery is prohibited, but the agency
may issue subpoenas or other orders to compel
production of necessary evidence.
(0 All parties shall have access to information
contained in the agency's files and to all materials and information gathered in any investigation, to the extent permitted by law.
(g) Intervention is prohibited, except that the
agency may enact rules permitting intervention
where a federal statute or rule requires that a
state permit intervention,
(h) All hearings shall be open to all parties,
(i) Within a reasonable time after the close of
an informal adjudicative proceeding, the presiding officer shall issue a signed order in writing
that states the following:
(i) the decision;
(ii) the reasons for the decision;
(iii) a notice of any right of administrative
or judicial review available to the parties;
and
(iv) the time limits for filing an appeal or
requesting a review.
(j) The presiding officer's order shall be/based
on the facts appearing in the agency's files and
on the facts presented in evidence at any hearings.
(k) A copy of the presiding officer's order shall
be promptly mailed to each of the parties.
(2) (a) The agency may record any hearing.
(b) Any party, at his own expense, may have a
reporter approved by the agency prepare a transcript from the agency's record of the hearing.
(3) Nothing in this section restricts or precludes
any investigative right or power given to an agency
by another statute.
1988
63-46b-6.

P r o c e d u r e s * for formal adjudicative
proceedings,,— Responsive pleadings.
(1) In all formal adjudicative proceedings, unless
modified by rule according to Subsection 63-46b-3(5),
the respondent, if any, shall file and serve a written
response signed by the respondent or his representative within 30 days of the mailing date or last date of
publication of the notice of agency action or the notice
under Subsection 63-46b-3(3)(d), which shall include:
(a) the agency's file number or other reference
number;
(b) the name of the adjudicative proceeding;
(c) a statement of the relief that the respondent seeks;
(d) a statement of the facts; and

(2) The response shall be filed with the agency and
one copy shall be sent by mail to each party.
(3) The presiding officer, or t h e agency by rule,
may permit or require pleadings in addition to the
notice of agency action, t h e request for agency action,
and t h e response. All papers permitted or required to
be filed shall be filed with t h e agency and one copy
shall be sent by mail to each party.
1988
63-46b-7. Procedures for formal adjudicative
proceedings — Discovery and subpoenas.
(1) In formal adjudicative proceedings, the agency
may, by rule, prescribe means of discovery adequate
to permit the parties to obtain all relevant information necessary to support their claims or defenses. If
the agency does not enact rules under this section,
the parties may conduct discovery according to the
Utah Rules of Civil Procedure.
(2) Subpoenas and other orders to secui'e the attendance of witnesses or the production of evidence in
formal adjudicative proceedings shall be issued by the
presiding officer when requested by any party, or
may be issued by the presiding officer on his own
motion.
(3) Nothing in this section restricts or precludes
any investigative right or power given to an agency
by another statute.
1987
63-46b-8.

P r o c e d u r e s for formal adjudicative
proceedings — Hearing procedure.

(1) Except as provided in Subsections 63-46b-3(d)(i)
and (ii), in all formal adjudicative proceedings, a
hearing shall be conducted as follows:
(a) The presiding officer shall regulate the
course of the hearing to obtain full disclosure of
relevant facts and to afford all the parties reasonable opportunity to present their positions.
(b) On his own motion or upon objection by a
party, the presiding officer:
„ (i) may exclude evidence that is irrelevant, immaterial, or unduly repetitious;
(ii) shall exclude evidence privileged in
the courts of/Utah;
(iii) may receive documentary evidence in
the form of a copy or excerpt if the copy os
excerpt contains all pertinent portions of the
original document;
(iv) may take official notice of any facts
that could be judicially noticed under the
Utah Rules of Evidence, of the record of
other proceedings before the agency, and of
technical or scientific facts within the
agency's specialized knowledge.
(c) The presiding officer may not exclude evidence solely because it is hearsay.
(d) The presiding officer shall afford to all parties the opportunity to present evidence, argue,
respond, conduct cross-examination, and submit
rebuttal evidence.
(e) The presiding officer may give persons not
a party to the adjudicative proceeding the opportunity to present oral or written statements at
the hearing.
(f) All testimony presented at the hearing, if
offered as evidence to be considered in reaching a
decision on the merits, shall be given under oath.
(g) The hearing shall be recorded at the
agency's expense.
(h) Any party, at his own expense, mav have a

t h a t the agency is permitted by s t a t u t e to impose
to protect confidential information disclosed a t
the hearing.
(i) All hearings shall be open to all parties.
(2) This section does not preclude t h e presiding ofcer from t a k i n g appropriate measures necessary to
reserve the integrity of t h e hearing.
1988
3-46b-9.

P r o c e d u r e s for formal a d j u d i c a t i v e
p r o c e e d i n g s — Intervention.

(1) Any person not a party may file a signed, writm petition to intervene in a formal adjudicative proceding with the agency. The person who wishes to
itervene shall mail a copy of the petition to each
arty. The petition shall include:
(a) the agency's file number or other reference
number;
(b) the name of the proceeding;
(c) a statement of facts demonstrating that the
petitioner's legal rights or interests are substantially affected by the formal adjudicative proceeding, or that the petitioner qualifies as an intervenor under any provision of law; and
(d) a statement of the relief that the petitioner
seeks from the agency.
(2) The presiding officer shall grant a petition for
itervention if he determines that:
(a) the petitioner's legal interests may be substantially affected by the formal adjudicative
proceeding; and
(b) the interests of justice and the orderly and
prompt conduct of the adjudicative proceedings
will not be materially impaired by allowing the
intervention.
(3) (a) Any order granting or denying a petition to
intervene shall be in writing and sent by mail to
the petitioner and each party.
(b) An order permitting intervention may impose conditions on the^ intervener's participation
in the adjudicative proceeding that are necessary
for a just, orderly, and prompt conduct of the adjudicative proceeding.
(c) The presiding officer m a y impose t h e conditions a t a n y time after t h e intervention.
1987
$-46b«10.

P r o c e d u r e s for formal adjudicative
p r o c e e d i n g s — Orders.
In formal adjudicative proceedings:
(1) Within a reasonable time after t h e hearing, or after t h e filing o j any-post-hearing papers
permitted by t h e presiding officer, or w i t h i n the
time required by a n y applicable s t a t u t e or ruliTbi
t h e agency, t h e presiding officer shall sign and
issue a n order t h a t includes:

(a) a statement of the presiding officer's
/findings of fact based exclusively on the evidence of record in the adjudicative proceedings qr on facts officially noted;
(b) a statement of the presiding officer's
conclusions of law;
(c) a statement of the reasons for the presiding officer's decision;
(d) a statement of any relief ordered by
the agency;
(e) a notice of the right to apply for reconsideration;
(f) a notice of any right to administrative
or judicial review of the order available to
flfftmau
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(2) The presiding officer may use his experience, technical competence, and specialized
knowledge to evaluate the evidence.
(3) No finding of fact that was contested may
be based solely on hearsay evidence unless that
evidence is admissible under the Utah Rules of
Evidence.
(4) This section does not preclude the presiding officer from issuing interim orders to:
(a) notify the parties of further hearings;
(b) notify the parties of provisional rulings
on a portion of the issues presented; or
(c) otherwise provide for the fair and efficient conduct of the adjudicative proceeding.
1988

63-46b-ll. Default.
(1) The presiding officer may enter an order of default against a party if:
(a) a party in an informal adjudicative proceeding fails to participate in the adjudicative
proceeding;
(b) a party to a formal adjudicative proceeding
fails to attend or participate in a properly scheduled hearing after receiving proper notice; or
(c) a respondent in a formal adjudicative proceeding fails to file a response under Section
63-46b-6.
(2) An order of default shall include a statement of
the grounds for default and shall be mailed to all
r
parties.
(3) (a) A defaulted party may seek to have the
agencyfc£taside the default order, and any order
in the adjudicative proceeding issued subsequent
to the default order, by following the procedures
outlined in the Utah Rules of Civil Procedure.
(b) A motion to set aside a default ajid any
subsequent order shall be made to the presiding
officer.
(c) A defaulted party may seek agency review
under Section 63-46b-12, or reconsideration under Section 63-46b-13, only oifcthe decision of the
presiding officer on the motion to set a$ide the
default.
(4) (a) In anradjudicative proceeding begun by the
agency, or in an adjudicative proceeding begun
by a party that has other parties besides the
party in default, the presiding officer shall, after
issuing the order of default, coriduct any further
proceedings necessary to complete the adjudicative proceeding without the participation of the
party in default and shall determine all issues in
the adjudicative proceeding, including those affecting theidefaulting^ party.
(b) In an adjudicative pro<£eding that has no
parties other than the agency and the party in
default, the presiding officer shall, after issuing
the order of default, dismiss the proceeding. r 1988
63-46b-12. Agency review — Procedure.
(1) (a) If a statute or the agency's rules permit parties to any adjudicative proceeding to seek review
of an order by tfe agency or by a superior agency,
the aggrieved party may file a written Request
for review within 30 days after the issuance of
the order with the person or entity designated for
that purpose, by the statute or rule,
(b) The request shall:
(i) be signed by the party seeking review;
(ii) state the grounds for review and the
rplipf rpauested!
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MEMORANDUM IN OPPOSITION
TO SUMMARY DISPOSITION

}

Pursuant to the notice filed by this court on January 14, 1994, Petitioner Stephen E.
Hausknect, by and through his counsel of record, hereby submits the following Memorandum
in Opposition to Summary Disposition of his appeal on the grounds that the Petition should not
be dismissed for failure to file the filing fee within 30 days after the date of the decision to be
reviewed.
INTRODUCTION
Hausknect filed a Complaint with the Utah Anti-Discrimination Division against
Kennecott for age discrimination. The UADD entered a no cause determination. Hausknect
then filed a Notice of Evidentiary Hearing, requesting an evidentiary hearing on the
determination rendered by the UADD. On April 26, 1993, Timothy C. Allen, Presiding

Exhibit^

Administrative Law Judge for the Industrial Commission of Utah granted Hausknect's request
for a formal hearing. Kennecott challenged Judge Allen's Order. On October 26, 1993, the
Industrial Commission of Utah granted Kennecott's Motion for Review. However, because of
inartful wording, the Industrial Commission of Utah issued on November 5, 1993 an Order of
Clarification wherein it granted Kennecott's Motion for Review of Judge Allen's Order and
reversed Judge Allen's decision to grant Hausknect an evidentiary hearing. It is from this
November 5, 1993 Order of the Industrial Commission that Hausknect sought review. In order
to be timely filed within 30 days of the Industrial Commission's November 4, 1993 Order,
Hausknect had until Monday, December 6, 1993 to file a Petition for Review with the court.
(The 30 day period ended on Saturday, December 4, 1993, thereby automatically extending the
date to the next working day, Monday, December 6, 1993). Utah Rule of Appellate Procedure
22(a) (1991). Hausknect did, in fact, file his appeal of the Industrial Commission's Order on
December 6, 1993.
STATEMENT OF FACTS
1.

On December 6, 1993, Hausknect filed a document encaptioned "Appellant's

Brief1, the cover page of which indicated that the document was an "Appeal from Order
Granting Motion for Review and Order of Clarification Issued by Industrial Commission of
Utah." (See Exhibit "A", attached hereto).
2.

Through a miscommunication between Hausknect's counsel, Erik Strindberg and

the imdersigned, Martha Stonebrook, the imdersigned understood that she was responsible for
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filing a full Appellant Brief, rather than a simple Petition for Review on December 6, 1993.
(Affidavit of Martha S. Stonebrook filed herewith).
3.

Prior to filing the Brief, the undersigned contacted the Court of Appeals in an

effort to determine if a fee was required at the time the Brief was lodged. (Affidavit of Martha
S. Stonebrook filed herewith).

The undersigned was informed that no fee was required.

(Affidavit of Martha S. Stonebrook filed herewith).
4.

Accordingly, the document encaptioned "Appellant's Brief" was accepted by one

of the court clerks and filed with the Utah Court of Appeals on December 6, 1993 without
payment of the required $80 filing fee.

(See Exhibit "A" and the Affidavit of Martha S.

Stonebrook filed herewith).
5.

On or about December 8, an individual from the Court of Appeals contacted the

undersigned concerning the payment of the filing fee. The undersigned was informed that the
document encaptioned "Appellant's Brief" should have been encaptioned "Petition for Review"
and a fee of $80 should have been paid. (Affidavit of Martha S. Stonebrook filed herewith).
6.

The undersigned was instructed to file a motion to rename the document filed

December 6, 1993 and to immediately pay the $80 filing fee. The undersigned filed the Motion
to rename the document and filed the requisite fee on December 9, 1993. (Affidavit of Martha
S. Stonebrook filed herewith).
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7.

On January 14, 1994, this court granted Hausknect's Motion to rename the

document encaptioned "Appellant's Brief" to "Petition for Review." (A copy of the Order
attached hereto as Exhibit "B").
ARGUMENT
In its Notice filed January 14, 1994, this court indicates that this matter is being
considered for summary disposition on the grounds that the filing fee was not paid within the
30 day time period, citing Prowswood, Inc. v. Mountain Fuel Supply Co., 676 P.2d 952 (Utah
1984). While it is true that the Utah Supreme Court, in Prowswood, determined that both the
filing of the appeal and the payment of fees were jurisdictional, the court's ruling was based on
its analysis of former Utah Rule of Civil Procedure 73(a) which was in effect at that time but
has since been repealed.
Prior to its repeal, Rule 73(a; provided, in pertinent part:
A party may appeal from a judgment by filing with the district
court a Notice of Appeal, together with sufficient copies. . . and
depositing therewith the fee required for docketing the appeal in
the Supreme Court. . . . failure of the appellant to take any of the
further steps to. secure the review of the judgment appealed from
does not affect the validity of the appeal, but is ground only for
such remedies as are specified in this Rule or, when no remedy is
specified, for such action as the Supreme Court deems appropriate,
which may include dismissal of the appeal, (emphasis added)
Prowswood, Inc. v. Mountain Fuel Supply Co., 676 P.2d at 954-55. Based upon the language
of Rule 73(a), the Prowswood court determined that both the filing and the payment of the fee

of Civil Procedure 72-76 were repealed and the Utah Rules of Appellate Procedure were adopted
effective January 1, 1985.
Rule 73(a) upon which the Prowswood ruling was based, was replaced with Rule 3(a)
of the Utah Rules of Appellate Procedure. Rule 3(a) is significantly different from Rule 73(a)
in that it provides:
An appeal may be taken. . . by filing a notice of appeal with the
clerk of the trial court within the time allowed by Rule 4. Failure
of an appellant to take any step other than the timely filing of a
Notice of Appeal does not affect the validity of the appeal, but is
ground only for such action as the appellate court deems appropriate, which may include dismissal of the appeal or other sanctions
short of dismissal, as well as the award of attorney fees.
Absent from this Rule is the conjunctive language from Rule 73(a) dealing with the payment of
fees which the Prowswood court found controlling. Interestingly, in Prowswood. the court
distinguished Utah Rule of Civil Procedure 73(a) from Rule 3(a) of the Federal Rules of
Appellate Procedure which is very similar to Utah Rules of Appellate Procedure 3(a) cited
above. The Prowswood court noted that the Federal Rule states only "the single requirement
that a Notice of Appeal be filed with the clerk of the court; it does not also include at that point,
as our Rule 73(a) does, the requirement that the filing fees be paid." Id. at 958. The court
noted that Rule 3(a) of the Federal Rules of Appellate Procedure also provided that "failure of
an appellant to take any step other than the timely filing of a Notice of Appeal does not affect
the validity of the appeal. . . . " Id.
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In its analysis, the Prowswood court set forth comments by the Advisory Committee on
Appellate Rules regarding the importance of that provision in determining what is and what is
not a jurisdictional requirement. Those comments are particularly apropos here, in light of the
repeal of Rule 73(a) in favor of Rule 3(a) of the Utah Rules of Appellate Procedure:
In view of the provision in Rule 3(a) that "[fjailure of an appellant
to take any step other than the timely filing of a notice of appeal
does not affect the validity of the appeal, but is ground only for
such action as the Court of Appeals deems appropriate, which may
include dismissal of the appeal," the case law indicates that the
failure to prepay the statutory filing fee does not constitute a
jurisdictional defect. See Parissi v. Telechron, 349 U.S. 46
(1955); Gould v. Members of N.J. Division of Water Policy and
Supply. 555 F.2d 340 (3rd Cir. 1977).
(emphasis added), Prowswood. 676 P.2d at 958.
With the repeal of Utah Rule of Civil Procedure 73(a), the Prowswood court's
determination that jurisdiction of an appeal is a two part process which includes both the filing
and the payment of fees is no longer valid. Rather, as Rule 3(a) of the Utah Rule of Appellate
Procedure provides, an appeal may be taken by filing a Notice of Appeal with the clerk within
the time allowed. Failure to take any other step other than the timely filing of the notice, which
now includes the payment of the filing fee, does not affect the validity of the appeal.
Other courts, including the United States Supreme Court, are in accord with the position
that payment of a filing fee is not jurisdictional. See Parissi v. Telechron. Inc.. 349 U.S. 46,
47 (1955) (filing fee not a prerequisite for proper filing of an appeal under 28 U.S.C. §1917);
Kalauli v. Lum. 552 P.2d 355 (Hawaii 1976) (effectiveness of Notice of Appeal is not
-6-

conditioned upon payment of filing fee or deposit of costs); Avco Financial Services v.
Caldwell. 574 P.2d 756, 760 (Kan. 1976) (late payment of docket fee should not be regarded
as jurisdictional); U.S. Nat. Bank v. Underwriters at Llovds. London. 382 P.2d 851 (Or. 1963)
(appeal was validly taken where Notice of Appeal was filed in time, even though filing fee was
not paid to the clerk within the time allowed for filing of Notice of Appeal); Finch v. Finch. 468
So.2d 151 (Ala. 1985) (failure to pay filing fee within time allowed for appeal was not
jurisdictional defect where appeal was filed within required time and clerk accepted notice
without demanding filing fee); Mayers v. Bankers Life Co.. 421 So.2d 785 (Fla. 1982) (timely
payment of filing fee is not jurisdictional to appeal).
While admittedly the instant appeal is filed pursuant to Rule 14 of the Utah Rules of
Appellate Procedure rather than Rule 3, the same reasoning respecting the requirement of
payment of the fee under a Rule 3 analysis should apply. Even though Rule 14(a) does not
specifically state that "[fjailure of an appellant to take any step other than the timely filing of
a Notice of Appeal does not affect the validity of the appeal. . . ", Rule 14, like Rule 3, lacks
the conjunctive language contained in former Rule 73(a) requiring the filing of both the Notice
of Appeal and the docketing fee. Further, the language respecting payment of the fee contained
in Rule 14(b) is virtually identical to that contained in Rule 3(f). Since the language in Rule 3
has been held by a majority of the courts not to make the payment of the fee jurisdictional, the
language of Rule 14 should be construed similarly. Otherwise, the virtually identical language
of Rule 14(b) and Rule 3(f) would have to be interpreted inconsistently. There is even less
-7-

reason to require payment of the docketing fee as a jurisdictional element in an appeal from a
ruling of a state administrative agency than in private litigation.
The repeal of Rule 73(a) opened the way for this court to join the majority of courts
which hold that the payment of fees is not jurisdictional. Those courts only require that the
Notice of Appeal be filed within the requisite time allowed. Here, this was done. While the
undersigned does apologize for any irregularities in the document that was filed, that document
more than sufficiently apprised the court of Hausknect's intention to appeal the Order of the
Industrial Commission. That document was filed prior to the expiration of the time imposed by
law. As such, Hausknect respectfully requests that this court determine that the appeal was
timely filed and excuse the undersigned's inadvertent failure to pay the filing fee within the 30
day time period. Moreover, Hausknect submits that there is no prejudice to the adverse parties
in this matter because of the late payment of the filing fee. In Avco Financial Services v.
Caldwell. 547 P.2d 756, 760 (Kan. 1976), the court there discussed the nonprejudicial nature
of a late fee payment:
Since payment of the docket fee affects only the clerk of the
district court, and an adverse party is not affected by the time of
the payment of the docket fee, it should not be regarded as
jurisdictional. . . .since the delayed payment of the docket fee
affects only the public official that is benefitted by the payment,
and in no way prejudices the appellee, we hold the appeal was
properly perfected. . . when the Notice of Appeal was filed.
Years ago, the Honorable Justice Crockett opined in a dissenting opinion:
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It seems to me that it is often a mistake to attempt see all of the
law in the strict and liberal application of one single statute,
particularly where it results in depriving a party of a legal right or
an opportunity to have it adjudicated, whereas, following other
provisions of the law would avoid such an arbitrary result. . . .it
may result in serious injustice in some cases where through some
inadvertence of happenstance the payment of fees or the posting of
a bond may not coincide exactly with the filing of a Notice of
Appeal.
Marsh v. Utah Homes. Inc.. 408 P.2d 906, 907-908 (Utah 1965).
Based upon the foregoing, Hausknect respectfully requests that this court determine that
his Petition for Review was timely filed and the court has jurisdiction over this appeal.
DATED this^f / day of January, 1994.

Martha S. Stonebrook
COHNE, RAPPAPORT & SEGAL
Attorneys for Petitioner

CERTIFICATE OF SERVICE
The undersigned hereby certifies thata true and correct copy of the foregoing was
mailed, postage fully prepaid, on t h e ^ / day of January, 1994, to the following:
James M. Elegante
Attorney for Kennecott Corp.

PARSONS, BEHLE & LATIMER
201 South Main Street, Suite 1800
P.O. Box 11898
Salt Lake City, Utah 84147
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Thomas C. Sturdy
Sharon J. Eblen
Industrial Commission of Utah
Heber M. Wells Building
160 East 300 South, #300
Salt Lake City, Utah 84114-6600

(lj/Hauskn.mem)
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Erik Strindberg (4154)
Martha S. Stonebrook (5149)
COHNE, RAPPAPORT & SEGAL
525 East First South, 5th Floor
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone: (801) 532-2666
Attorneys for
Stephen E. Hausknect
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MarvT. Noonan
Cloi k of tha Court

IN THE UTAH STATE COURT OF APPEALS
STEPHEN E. HAUSKNECT,
Appellant,

APPELLANT'S BRIEF

vs.
KENNECOTT CORPORATION,

Case No.

Appellee.

APPEAL FROM ORDER GRANTING MOTION FOR
REVIEW AND ORDER OF CLARIFICATION ISSUED BY
INDUSTRIAL COMMISSION OF UTAH.

Erik Strindberg (4154)
Martha S. Stonebrook (5149)
COHNE, RAPPAPORT & SEGAL
525 East First South, Suite 500
P.O. Box 11008
Salt Lake City, UT 84147-0008
Telephone: (801) 532-2666
Attorney for Appellant

James M. Elegante

PARSONS, BEHLE & LATIMER
201 South Main Street
Suite 1800
P.O. Box 11898
Salt Lake City, UT 84147-0898
Telephone: (801) 532-1234
Attorney for Appellee/Kennecott Corp.

Erik Strindberg (4154)
Martha S. Stonebrook (5149)
COHNE, RAPPAPORT & SEGAL
525 East First South, 5th Floor
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone: (801) 532-2666
Attorneys for
Stephen E. Hausknect
JS THE UTAH STATE COURT OF APPEALS
STEPHEN E. HAUSKNECT,

]
AFFIDAVIT OF
MARTHA S. STONEBROOK

vs.

]>
)
;

KENNECOTT CORPORATION,

]>

Case No. 930768-CA

Appellant,

Appellee.

STATE OF UTAH

]

)
: ss.

COUNTY OF SALT LAKE

)

Martha S. Stonebrook, being first duly sworn, deposes and states:
1.

I am one of the attorneys for the plaintiff in this case and have personal

knowledge of the matters contained herein.
2.

On December 6, 1993, I drafted and filed a document with this court entitled

"Appellant's Brief".
3.

It was my understanding, based on a conversation between Erik Strindberg early

in November, 1993 that I was to prepare the Appellant's Brief in this matter which was due on
December 6, 1993.

4.

I specifically marked my calendar to that effect, "Hausknect Brief due."

5.

I had not been involved in the matter before the UADD.

6.

This is not unusual in that I regularly write memoranda and briefs for attorneys

in this office, without ever being involved in the initial stages of the cases.
7.

Erik Strindberg was preparing for a trial that was to begin on November 30, 1993

in Federal District Court and we did not have occasion to discuss the appeal in the abovereferenced matter any further.
8.

I was unable to begin work on the Appellant's Brief in this matter until early on

December 6, 1993 because, for at least ten days prior to that date, I had been working long
hours to prepare and file Jury Instructions, a Trial Brief, and a Response to a'Directed Verdict
in the case of Marv Corneveaux v. CUNA Mutual, in Federal District Court. Also, in the
matter of Richard Wilson v. Extra Space Management and Kenneth Woollev, I had to research
and prepare an Opposition to a Motion to Dismiss and a Motion to Strike Affidavits in that case.
I also had severe other client matters that required immediate attention.
9.

I had reserved December 6, 1993 to prepare the Appellant's Brief in the above-

referenced matter.
10.

Because I had had to work so quickly to file the Brief in this matter, I contacted

the court concerning the possibility of lodging the Brief.

I was infonned that the lodging

procedure was still available and could be used until January 1, 1994.
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11.

During my conversation with an individual at the Court of Appeals, I asked if

there was a fee required at the time a Brief was lodged. I was informed that no fee was
required.
12.

I therefore caused the document encaptioned "Appellant's Brief" to be filed with

the Utah Court of Appeals on December 6, 1993. I did not send a check, at that time, based
on my conversation with the clerk's office.
13.

On or about December 8, an individual from the Court of Appeals contacted me

concerning the payment of the filing fee. Only then did I realize that a Notice of Appeal or
Petition for Review had not been filed, although the Appellant Brief had more than set forth the
grounds for Hausknect's appeal.
14.

I was informed that I should submit a Motion to rename the document "Petition

for Review" and file the requisite $80 filing fee, both of which I did on December 9, 1993.
15.

From the moment that Erik Strindberg and I discussed filing the Appellant Brief

in this matter, I was always aware of the December 6, 1993 deadline.
16.

Had I only realized that, in fact, the Brief was not required on December 6, 1993

but, rather, a simple one page Petition for Review and a fee of $80, I would have breathed a
sigh of relief.
17.

However, that was not my understanding and, though I am very embarrassed

about this mistake, my efforts on behalf of Mr. Hausknect were taken to present this court with
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the reasons underlying the need for a review of the Industrial Commission's Order by the
December 6, 1993 deadline.
Further, your affiant sayeth not.
DATED t h i s ^ / / day of January, 1994.

<Ar&&^_ .
^artna's. Stonebrobk'
COHNE, RAPPAPORT & SEGAL
Attorney for Petitioner

STATE OF UTAH

)

COUNTY OF SALT LAKE

)

ss.

SUBSCRIBED AND SWORN to before me a Notary Public, on t h g ^ d a y of January,
1994.

NOTARY FUBUC

LA WAYNE JONES
625 EMt tOO South 5th Fir.
Salt Lake City. Utah 84102
My CommlMlon Expires
August 9.1096

STATE OF UTAH

-4-

CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the foregoing was
mailed, postage fully prepaid, on the / /

day of January, 1994, to the following:

James M. Elegante
Attorney for Kennecott Corp.
PARSONS, BEHLE & LATIMER
201 South Main Street, Suite 1800
P.O. Box 11898
Salt Lake City, Utah 84147
Thomas C. Sturdy
Sharon J. Eblen
Industrial Commission of Utah
Heber M. Wells Building
160 East 300 South, #300
Salt Lake City, Utah 84114-6600

(lj/hauskn.aff)
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EXHIBIT "C"

*rr
Erik Strindberg (4154)
Martha S. Stonebrook (5149)
COHNE, RAPPAPORT & SEGAL
525 East First South, 5th Floor
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone: (801) 532-2666
Attorneys for
Stephen E. Hausknect
IN THE UTAH STATE COURT OF APPEALS
STEPHEN E. HAUSKNECT,
Appellant,

MOTION TO RENAME DOCUMENT
ENTITLED APPELLANT'S BRIEF

vs.

KENNECOTT CORPORATION,

Case No.

Appellee.
Stephen E. Hausknect, by and through his undersigned counsel, hereby moves this court
to rename the document that was entitled "Appellant's Brief" and filed with this court on
December 6, 1993 to Petition for Review. To aid this court in renaming the document entitled
Appellant's Brief, Hausknect hereby submits a cover page encaptioned Petition for Review and
hereby respectfully requests that this court substitute the attached cover sheet for the cover sheet
encaptioned Appellant's Brief.
DATED thisy__ day of December, 1993.

$7«<6-fS><r>/4'
Erik Strindberg
Martha S. Stonebrook
COHNE, RAPPAPORT & SEGAL
Attorneys for Petitioner
l

/ v (f

ExhibiL/L

EXHIBIT "D"

FILED
Utah Court of Appeals

IN THE UTAH COURT OF APPEALS
— O O O O O —

JAN 1 4 <°«"
W

^
t/.
F

Stephen E. Hausknect,

MaryT. Noonan
the Court
Clerk: of 1

ORDER

Petitioner,

Case No. 930768-CA

v.
The Industrial Commission, and
Kennecott Corporation,
Respondent.

This matter is before the Court upon petitioner's 9
December 1993 Motion to Rename Document Entitled Appellant's
Brief.

Respondent did not object or otherwise respond to the

motion.
Petitioner seeks leave of the Court to rename the document
captioned "Appellant's Brief," filed with this Court on 6
December 1993, to "Petition for Review."

In support of the

motion, petitioner submitted a replacement cover page.
IT IS HEREBY ORDERED that the motion is granted.

The

document filed 6 December 1993 shall be renamed "Petition for
Review."
Dated this

day of January, 1994.

BY THE COURT:

Jtf^Lct*^^
amela T. Greenwood, Judge

Exhibit^

CERTIFICATE OF MAILING
I hereby certify that on the 14th day of January, 1994, a true and
correct copy of the foregoing ORDER was deposited in the United
States mail to the parties listed below:
Erik Strindberg
Martha S. Stonebrook
Cohne, Rappaport & Segal
Attorneys at Law
525 East First South, 5th Floor
P.O. Box 11008
Salt Lake City, UT 84147-0008
James M. Elegante
Parsons, Behle & Latimer
Attorneys at Law
201 South Main Street, Suite 1800
P.O. Box 11898
Salt Lake City, UT 84147-0898
Thomas C. Sturdy
Sharon J. Eblen
Attorneys
Industrial Commission of Utah
Heber M. Wells Building
160 East 300 South
Salt Lake City, UT 84114-6600
Dated this 14th day of January, 1994.

By s sdttJ
ty?tfJ&4<
Depiyty/tflerk '
/

EXHIBIT "E"

PARSONS BEHLE & LATIMER
A Professional Law Corporation

January 24, 1994

M»ry T. Noonan, Court Clerk
H ? o C o u r t o f Appeals
f30 Souih 500 East, Suite 400
Salt Uko City, Utah 84102
Re:
Dear

Hausknecht v. Kennecott
Case No. 930768-CA

Ms, Noonan:

. Hie ^ t e h C o u r t of Appeals issued an Order on January 14, 1994, which granted
PftulGi|6r»s Motion to Rename Document entitled Appellant's Brief. In its Order, the
urt
ftotcs that petitioner's Appellant's Brief and his Motion to Rename Appellant's Brief
WCre
«. December 6,1993. Stamped copies of those documents and the recollections of
9°19Qii C s t a r * c°nfirm that the petitioner's documents were actually filed on December
of D
^ c r «aps the Court would prefer to reissue its order noting the actual filing date
Member 9, 1993, so that the record remains correct.
Sincerely,

James M. Elegante
JME:un
001

g j k Strindberg
ttvomas C. Sturdy

EXHIBIT "£
* * OSSON,,,,,
**wth Main Street. Suite 1800 . Bast Office Box 11898 • Sak Lake Gty, Utah 80470898 . Telephone 801-532-1234 . ftcsimfle 801-5364111

EXHIBIT "F"

Utah Court of Appeals

FEB 0 3 1994
IN THE UTAH COURT OF APPEALS

fCkyfk
V*
r

00O00

Stephen E. Hausknecht,

MaryT.Noonan
Clerk of the Court

ORDER

Appellantf
v.

Case No. 930768-CA

Kennecott Corporation,
Appellee.

This matter is before the court on appellee's motion to
amend this courts order dated January 13, 1994, to indicate that
the document now entitled "Petition for Review" was filed on
December 9, 1993, and not December 6, 1993.
This court's docket reflects that "Appellants Brief" was
lodged on December 6, 1993, and later renamed "Petition for
Review". Because the docket indicates that the Petition for
Review was filed on December 6, 1993, the motion to amend this
court's January 13, 1994, order is denied.
DATED thisJ?*hd

day of February, 1994.

y\2^C^^£^

6>

Pamela T. Greenwood, Judge

*2>
it
Exhibit

T

EXHIBIT "GH

FILED
Utah Court of Appeals

IN THE UTAH COURT OF APPEALS

JAN I 4 Wt

ooOoo
Stephen E. Hausknect,
Petitioner,

r

Clerk of the Court

NOTICE

Case No. 930768-CA

v.
The Industrial Commission, and
Kennecott Corporation,
Respondent.

TO THE ABOVE PARTIES AND THEIR ATTORNEYS:

This case is being considered for summary disposition,
pursuant to Utah Rules of Appellate Procedure 10(e), on the
grounds that the filing fee was not paid within 3 0 days after
the date of the written decision to be reviewed.

Prowswood,

Inc. v. Mountain Fuel Supply Co.. 676 P.2d 952 (Utah 1984).
The parties are requested to file a memorandum, not to
exceed ten pages, explaining why the petition should or should
not be dismissed for failure to file the filing fee within 3 0
days after the date of the decision to be reviewed.
The memoranda shall be filed simultaneously and shall be
due on or before January 27, 1994.
Dated this y^^Kjday of January, 1994.
BY THE COURT:

<£^ZL

T. GreeTiwood, Judge

Exhibit.

'Gr

CERTIFICATE OF MAILING
I hereby certify that on the 14th day of January, 1994, a true and
correct copy of the foregoing NOTICE was deposited in the United
States mail to the parties listed below:
Erik Strindberg
Martha S. Stonebrook
Cohne, Rappaport & Segal
Attorneys at Law
525 East First South, 5th Floor
P.O. Box 11008
Salt Lake City, UT 84147-0008
James M. Elegante
Parsons, Behle & Latimer
Attorneys at Law
201 South Main Street, Suite 1800
P.O. Box 11898
Salt Lake City, UT 84147-0898
Thomas C. Sturdy
Sharon J. Eblen
Attorneys
Industrial Commission of Utah
Heber M. Wells Building
160 East 300 South
Salt Lake City, UT 84114-6600
Dated this 14th day of January, 1994.

Deputy/Clerk '

EXHIBIT "H"

PILED
Utah Court of Appeals

IN THE UTAH COURT OF APPEALS

JAN 2 8 1994

ooOoo
ORDER

Stephen E. Hausknect,

MaryT.Noonan
Clerk of the Court

Case No. 930768-CA

Petitioner,
v.
The Industrial Commission,
and Kennecott Corporation,
Respondent.

This matter is before the court on it own motion for summary
disposition.
IT IS HEREBY ORDERED that the motion is denied and the
issues raised are deferred pending plenary presentation and
consideration of the case. Petitioner's docketing statement
shall be filed on or before February 21, 1994.
Dated this 28th day of January, 1994.

Pamela T. Greenwood, Judge

ibiLTi

CERTIFICATE OF MAILING
I hereby certify that on the 28th day of January, 1994, a true and
correct copy of the foregoing ORDER was deposited in the United
States mail to the parties listed below:
Erik Strindberg
Martha S. Stonebrook
Cohne, Rappaport & Segal
Attorneys at Law
525 East First South, 5th Floor
P.O. Box 11008
Salt Lake City, UT 84147-0008
James M. Elegante
Alan K. Flake
Parsons, Behle & Latimer
Attorneys at Law
201 South Main Street, Suite 1800
P.O. Box 11898
Salt Lake City, UT 84147-0898
and a true and correct copy of the foregoing ORDER was placed in
Interdepartmental Mailing to be delivered to the parties listed
below:
Thomas C. Sturdy
Sharon J. Eblen
Attorneys
Industrial Commission of Utah
Heber M. Wells Building
160 East 300 South
Salt Lake City, UT 84114-6600
Dated this 28th day of January, 1994.

Deput^Clerk

EXHIBIT " I "

FILED
Utah Court of Appeals

Erik Strindberg (4154)
Martha S. Stonebrook (5149)
COHNE, RAPPAPORT & SEGAL
525 East First South, 5th Floor
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone: (801) 532-2666
Attorneys for
Stephen E. Hausknect

FEB 1 7 1994

MaryT.Noonan
Clerk of the Court

IN THE UTAH STATE COURT OF APPEALS

STEPHEN E. HAUSKNECT,

]

Petitioner,

))

vs.

]

THE INDUSTRIAL COMMISSION and
KENNECOTT CORPORATION,

]
]I

Respondents.
1.

DOCKETING STATEMENT

Case No. 930768-CA

]

Date of entry of Judgment or Order appealed from: Petitioner seeks review

of the Order of Clarification issued by the Industrial Commission of Utah on November 4, 1993.
2.

Nature of Post-Judgment Motion(s) and Date(s) filed: None.

3.

Date and effect of Order(s) disposing of Post-Judgment Motion(s) and Order

of Determination of Final Judgment under Utah R. Civ. P. 54(b): None.
4.

Date of filing of Petition for Review: December 6, 1993.

5.

Jurisdiction: This court has jurisdiction over this Petition for Review pursuant

to §35-1-82.53(2) which provides that an Order of the Industrial Commission on review is final,
unless set aside by the Court of Appeals.

EXHIBIT V

6.

Name of the agency: This Petition is to review an Order of the Industrial

Commission of Utah, an administrative agency.
7.

Statement of Facts:
a.

Petitioner, Stephen E. Hausknect, filed a charge of age discrimination in
employment with the UADD on or about May 12, 1992.

b.

The UADD entered a no cause determination on November 20, 1992.
This no cause determination was issued by the investigator based on
information submitted by counsel for both parties. It appears that the
determination was issued without any interviews with witnesses or other
testimony being taken by the investigator.

c.

On December 18, 1992, petitioner, through his counsel, filed a Notice of
Evidentiary Hearing pursuant to Utah Code Ann. §34-35-7. l(5)(c) and
Rule 560-1-4 of the Utah Administrative Code, requesting an evidentiary
hearing on the determination rendered by the UADD.

d.

On April 26, 1993, Timothy C. Allen, Presiding Administrative Law
Judge for the Industrial Commission of Utah issued an Order granting
formal hearing upon further review wherein Judge Allen determined that
appellant had met the requirements of law necessary to show entitlement
to a hearing.
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statutory construction and legislative intent, this court may review for correctness and need not
defer to the agency's interpretation. Crosland v. Board of Review, 828 P.2d 528, 529-30 (Utah
App. 1992). This court must grant relief if it finds that the Industrial Commission erroneously
interpreted the law to petitioner's substantial prejudice. Id.
9.

Determination of Case by Supreme Court: Not applicable.

10.

Determinative Law: This Petition will require review of the Anti Discrimination

Act, U.C.A. §34-35-1 et sea.; the Utah Administrative Procedures Act, 63-46b-l et seq..
including but not limited to §§ 63-46b-l, 6, 7, and 8; Utah Administrative Code, R560-1-1 et
seq.: and Article I, §7 of the Constitution of Utah.
11.

Related Appeals: None.

12.

Attachments: Petitioner has attached hereto the documents identified in the

Statement of Facts, f7.
SUBMITTED this / 7

/
day of February, 1994.

COHNE, RAPPAPORT & SEGAL
Attorneys for Petitioner
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that, a true and correct copy of the foregoing was
mailed, postage fully prepaid, on the //

day of February, 1994, to the following:

James M. Elegante
Alan K. Flake
Attorney for Kennecott Corp.

PARSONS, BEHLE & LATIMER
201 South Main Street, Suite 1800
P.O. Box 11898
Salt Lake City, Utah 84147-0898
Thomas C. Sturdy
Sharon J. Eblen
Attorney for Industrial Commission of Utah
Industrial Commission of Utah
Heber M. Wells Building
160 East 300 South, #300
Salt Lake City, Utah 84111-6600

(Ij/hauskn.stm)
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CERTIFICATE OF AUTHENTICITY

STATE OF UTAH
COUNTY OF SALT LAKE

)
)

I, Judith M- Billings, Presiding Judge of the Utah Court of Appeals,
certify that the foregoing is a full, true, and correct copy of the
DOCKETING STATEMENT
in the action entitled

STEPHEN E. HAUSKNECT V. IND. COMM. AND KENNECOTT CORPORATION

now on file in the clerk's office.

In Testimony Whereof, I have set
my hand and affixed the seal of
the Utah Court of Appeals.

Presiding Judge

By

<[^^»U
Deput^Clerk

0

